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Cheating California Prosecutors Face Prison Under New
Law

Prosecutors thinking of bending the rules might think twice in the Golden State.

e
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California prosecutors who knowingly withhold or falsify evidence can now be charged with a felony and go to prison under a law
signed Friday by Gov. Jerry Brown (D).

California Assemblywoman Patty Lopez (D) introduced the bill (AB 1909) which makes the withholding or falsifying of evidence by
prosecutors a felony in the state. Falsifying or withholding evidence was previously a misdemeanor for the general public and a
felony for law enforcement officers in the state.

If prosecutors “intentionally and in bad faith alter, modify, or withhold” any information “knowing that it is relevant and material to the
outcome of the case,” they could be punished by 16 months, two or three years in prison, depending on the severity of the violation.

The law arrives as a jailhouse informant scandal continues to rock the state’s third-most populous county, Orange County. In a series

of blockbuster motions, Assistant Public Defender Scott Sanders has accused county prosecutors and police of violating
defendants’ rights for years through illegally obtaining, and at times withholding, evidence gleaned from jail informants. His
discoveries have led to the unraveling of multiple murder cases in the county, even resulting in a convicted murderers having his
sentence vacated.

In one high-profile murder case in the county — the case of Scott Dekraai, a man who shot and killed eight people in 2011 in the

deadliest mass murder in Orange County history — Superior Court Judge Thomas Goethals found that the Orange County District
Attorney’s office did commit misconduct in its use of the county’s jail informant program; but the office did so unintentionally, he
ruled. Still, the judge found the OCDA’s conduct so egregious that he booted the entire office from the case.

It remains unclear exactly how many cases in the county may have been affected by tainted informant evidence, but Sanders has
argued that every case involving a jailhouse informant in Orange County over the last 30 years deserves to be re-examined.

County DA Tony Rackauckas has maintained that no one in his office intentionally behaved inappropriately in relation to the
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While the law doesn’t create any new legal obligations for prosecutors, it does create new sanctions for those willing to violate the
law, which is “desirable,” Erwin Chemerinsky, dean of the law school at the University of California, Irvine, told The Huffington Post in

an email.
“Hopefully, this will provide an additional deterrent against prosecutorial misconduct,” Chemerinsky said.

Ben Feuer, chairman of the California Appellate Law Group and a former clerk on the U.S. 9th Circuit Court of Appeals, told HuffPost
the law is “a good step in the right direction” and that the law may have a significant effect on disincentivizing prosecutorial

misconduct.
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Where a state prosecutor in the past may have willfully withheld evidence in order to boost convictions to advance his or her career,
Feuer explained, now a prosecutor has to at least weigh that theoretical benefit against committing an actual felony that could land

the prosecutor in jail.

“That may give folks thinking of bending the rules a lot more pause before doing so — ideally, enough pause to make the right

decision,” Feuer said.

Prosecutors are the most powerful government agents in the American criminal justice system. They have complete and unrivaled

access to evidence that can determine a person’s guilt or innocence.

Multiple Supreme Court rulings over the years have sought to chip away at the unilateral power of prosecutors, requiring them to

provide any and all evidence to the defense that might be favorable to the defendant. But this puts defense attorneys on the back
foot as they’re forced to blindly trust that prosecutors will turn over all their evidence — which doesn’t always happen.

Prosecutors are also largely shielded from any liability that might result from their actions thanks to a Supreme Court ruling granting

them “absolute immunity.”

In California, there often have been no consequences for prosecutors who have been caught cheating the system. According to a
2010 study from criminal justice reform group the Northern California Innocence Project, there were more than 700 California cases

of prosecutorial misconduct from 1997 to 2009 — and only six prosecutors in those cases were ever disciplined.

Of course, most prosecutors behave ethically. But even one bad actor in a prosecutor’s office can have a significant impact on
countless defendants and cases. And based on the data that is available, it’s clear that there are more than a few bad apples.
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A non-trivial number of prosecutors — and sometimes entire prosecutorial
offices — engage in misconduct that seriously undermines the fairness of
criminal trials.

—Judge Alex Kozinski, 9th Circuit Court of Appeals

“There are disturbing indications that a non-trivial number of prosecutors — and sometimes entire prosecutorial offices — engage in
misconduct that seriously undermines the fairness of criminal trials,” Alex Kozinski, a judge on the 9th Circuit Court of Appeals, wrote

last year in a landmark paper critiquing the criminal justice system nationwide. “The misconduct ranges from misleading the jury, to

outright lying in court and tacitly acquiescing or actively participating in the presentation of false evidence by police.”

In a further effort to crack down on such malfeasance from prosecutors in the state, on Saturday morning, the California State Bar

RAaard nf Triicteac vnted 11-1 nn new athire riilec renardina nracaciitare’ ditv ta tiirn nver avidenre a ennlkecawnman far the hnard


https://www.law.cornell.edu/supct/html/93-7927.ZS.html
https://supreme.justia.com/cases/federal/us/373/83/case.html
https://supreme.justia.com/cases/federal/us/424/409/
http://veritasinitiative.scu.edu/downloads/ProsecutorialMisconduct_Exec_Sum.pdf
http://georgetownlawjournal.org/files/2015/06/Kozinski_Preface.pdf
http://board.calbar.ca.gov/docs/agendaItem/Public/agendaitem1000015791.pdf
https://www.huffingtonpost.com/

Under the rule, any state prosecutor who does not disclose evidence or information which they “know or reasonably should know”

to be favorable to a defendant would be subject to discipline. The rules must still be approved by the state Supreme Court in order

to take effect.

“There are several current and former prosecutors on the board, some who spoke in favor of the proposal and some who spoke

against it,” said Laura Ernde, managing director of communications for the state bar. “But all recognized the need for more public

trust in the system.”

Do you have information you want to share with HuffPost? Here'’s how.

D MattFerner Y
," Senior Reporter, HuffPost

MORE:

(Orange County) (Prosecutor Misconduct) (Prosecutor) (Jail Informants)

You May Like

La Mesa, California: This Brilliant Company Is Disrupting a $200 Billion Industry

EverQuote Insurance Quotes

2.2% of the population have Psoriasis. Know the signs.

Health.Online / Psoriasis

It’s Like eBay, But Everything Sells in 90 Seconds.

Tophatter

We Tried HelloFresh: Here's What Happened

Popdust for HelloFresh

This Amazon Upgrade is Even Better Than Prime

Honey

La Mesa: This Meal Service is Cheaper Than Your Local Store

Home Chef

MOST SHARED

Ex-MLB Prospect Cut By Team  People With Excellent Credit Video Shows Parkland Deputy
After Video Of Him Beating Must Have These Cards Never Entered School As Mass
Girlfriend Surfaces Sponsored by CompareCards.com Shooting Happened Inside

WHAT’S HOT

Darrell Hammond Says He
‘Couldn’t Believe’ Trump’s
Tweet About Him

Suggest a correction

Sponsored Links by Taboola

Steve Bannon Doesn’t Deny
Anything He Said In ‘Fire And
Fury’


https://www.huffingtonpost.com/author/matt-ferner
https://www.twitter.com/matthewferner
javascript:void(0)
https://www.huffingtonpost.com/author/matt-ferner
https://www.huffingtonpost.com/topic/orange-county
https://www.huffingtonpost.com/topic/prosecutor-misconduct
https://www.huffingtonpost.com/topic/prosecutor
https://www.huffingtonpost.com/topic/jail-informants
https://popup.taboola.com/en/?template=colorbox&utm_source=aol-huffingtonpost&utm_medium=referral&utm_content=thumbnails-o:Below%20Article%20Thumbnails:
https://popup.taboola.com/en/?template=colorbox&utm_source=aol-huffingtonpost&utm_medium=referral&utm_content=thumbnails-o:Below%20Article%20Thumbnails:
https://popup.taboola.com/en/?template=colorbox&utm_source=aol-huffingtonpost&utm_medium=referral&utm_content=thumbnails-o:Below%20Article%20Thumbnails:
https://article.everquote.com/?h1=startup&h2=brilliant_company&auuid=08f3f91a-cac0-43a6-9704-03839bc04fbc&&tid=584&subid=6151&utm_medium=aol-huffingtonpost&utm_title=La+Mesa%2C+California%3A+This+Brilliant+Company+Is+Disrupting+a+%24200+Billion+Industry&utm_thumbnail=https%3A%2F%2Fs3.amazonaws.com%2Fstatic.evq1.com%2Fba1453ba-93b2-476c-8e2d-4d7b2691ae61.jpg
http://www.health.online/topic/23/psoriasis/?utm_campaign=XYlcJUj&&utm_ad_id=67064131&g_ci=940446&g_ai=aol-huffingtonpost
https://tophatter.com/?categories=electronics&ad_id2=4c649f&ad_creative_id=abt0007&ad_image=square16.jpg&ad_title=%7B%7BTITLE%7D%7D&source=taboola&campaign=910060&ad_group=Desktop_Tophatter_ElectrnoicsShopCategory&ad_content=61677914&ad_widget=aol-huffingtonpost
https://i.geistm.com/l/HF_Future_Popdust?bcid=59c2878d31a4959c4993ed50&hcid=5852c7762c20d43ef221b07c&utm_content=TB_D_Future_Popdust_2_Food-Boxes_59c2878d31a4959c4993ed50-5852c7762c20d43ef221b07c&utm_campaign=TB_D_Future_Popdust_2_Food-Boxes&utm_source=geistm&utm_medium=content&c=TGZ2VKM&ft_audience=TB_prospecting&ft_custom_geist=894300
https://www.joinhoney.com/r/TB_US_LAL_Top100K_18-65_All_Amazon_Multi_GhostAmazon2_NA?url=https%3A%2F%2Fwww.joinhoney.com%2Fg-blog%2Foutsmart-amazon&utm_source=taboola&utm_medium=referral
https://www.homechef.com/skip-the-store?utm_source=taboola&utm_medium=cpc&utm_campaign=D.All.Box.Cheaper&voucher=TB30FREE&utm_content=La+Mesa%3A+This+Meal+Service+is+Cheaper+Than+Your+Local+Store-http%3A%2F%2Fcdn.taboola.com%2Flibtrc%2Fstatic%2Fthumbnails%2F45493fff2908b55fa5d89ea6b58c7444.jpg%21-%23%40600x500&utm_term=aol-huffingtonpost
https://www.huffingtonpost.com/entry/mlb-prospect-cut-video-beating-girlfriend_us_5aaa8826e4b0d28151d2911d
https://www.huffingtonpost.com/entry/mlb-prospect-cut-video-beating-girlfriend_us_5aaa8826e4b0d28151d2911d
https://beap.gemini.yahoo.com/mbclk?bv=1.0.0&es=HhYEp3EGIS_bnbgZ6FpaPE4nTZH_.r5YqgI_cWALkiQkG0QWXk2PTZbR9vykNLQosS35t11ViopfPhx20pZ3qGnhVrVvtkwPTZcjKEX3ro4emYC18Mov6ZH60WhY8kD3OkHJbXTOuGNx272zfxJkHt5XakT3CnrP6FW0qoyO1n5ggq0WbpngfYaVvK6oDsvUcQsw3mOXLLJNPZempMtvS6iLebdoilfJ_Fxe7N0NoPhhpDWzTHQy1TAIQie9_hpd6uVNdZgZqCwQ2FmqjZ_oZvgimMmdNv3uWgvNua4MoPd2FD2VKcRaTt4eXJuk.YbOKe_wWLwAehnbVVQqfRhb16MDW6y3eho4D2cYdtwhSgSFXKnkYBnbk9CgXNV0qHngHBJUx5Nm_uyg7nnQCM09PcAdFjUndCaI3rzVw.H0Zf1pjzgTIAgcQVVuUfPqrdRU9R7pZgEloErac2gIHm82663n5HnQLYP1bypWiStK5M.m3TRiPywTWcOwwt72FqhhsVt.k8gSrJWLJckdLh5b304HIZg_HgBOuc6we6dwgKNlDNjB_C6E.0FknZRM7i2eXwDEUqWSynmop9DRF9JaCwYPzGXl4KX9lMXvjHzu_d4zGKzc_IEtmhLVl7vITCXmCFaFXnv2zpq2Ml4qaJqt6cDn_ko87M6CoNLQx8JYA4ZHgP83.BHCnlGQxCwnMqfOBB0jfkH.TyV1AYdujJWW0gume8Sg.1SrlV4BcSHjXyXBnySNf3593C5g8MZF_vmDMD6ZLsD9YRRTytC1kaJ5pwy1ECEXlzHrCT5nroKNqVi9TR.rBGvurcvFqct0pdoeBQfrBcAfCgA7aA9Hz9yTYP2q0Hu6iSyzFuAAHbV9ogqy%26lp=
https://beap.gemini.yahoo.com/mbclk?bv=1.0.0&es=HhYEp3EGIS_bnbgZ6FpaPE4nTZH_.r5YqgI_cWALkiQkG0QWXk2PTZbR9vykNLQosS35t11ViopfPhx20pZ3qGnhVrVvtkwPTZcjKEX3ro4emYC18Mov6ZH60WhY8kD3OkHJbXTOuGNx272zfxJkHt5XakT3CnrP6FW0qoyO1n5ggq0WbpngfYaVvK6oDsvUcQsw3mOXLLJNPZempMtvS6iLebdoilfJ_Fxe7N0NoPhhpDWzTHQy1TAIQie9_hpd6uVNdZgZqCwQ2FmqjZ_oZvgimMmdNv3uWgvNua4MoPd2FD2VKcRaTt4eXJuk.YbOKe_wWLwAehnbVVQqfRhb16MDW6y3eho4D2cYdtwhSgSFXKnkYBnbk9CgXNV0qHngHBJUx5Nm_uyg7nnQCM09PcAdFjUndCaI3rzVw.H0Zf1pjzgTIAgcQVVuUfPqrdRU9R7pZgEloErac2gIHm82663n5HnQLYP1bypWiStK5M.m3TRiPywTWcOwwt72FqhhsVt.k8gSrJWLJckdLh5b304HIZg_HgBOuc6we6dwgKNlDNjB_C6E.0FknZRM7i2eXwDEUqWSynmop9DRF9JaCwYPzGXl4KX9lMXvjHzu_d4zGKzc_IEtmhLVl7vITCXmCFaFXnv2zpq2Ml4qaJqt6cDn_ko87M6CoNLQx8JYA4ZHgP83.BHCnlGQxCwnMqfOBB0jfkH.TyV1AYdujJWW0gume8Sg.1SrlV4BcSHjXyXBnySNf3593C5g8MZF_vmDMD6ZLsD9YRRTytC1kaJ5pwy1ECEXlzHrCT5nroKNqVi9TR.rBGvurcvFqct0pdoeBQfrBcAfCgA7aA9Hz9yTYP2q0Hu6iSyzFuAAHbV9ogqy%26lp=
https://www.huffingtonpost.com/entry/newly-released-video-shows-parkland-deputy-standing-outside-school-while-active-shooting-happened_us_5aaa97bae4b073bd8292a2ca
https://www.huffingtonpost.com/entry/newly-released-video-shows-parkland-deputy-standing-outside-school-while-active-shooting-happened_us_5aaa97bae4b073bd8292a2ca
https://www.huffingtonpost.com/entry/darrell-hammond-says-he-couldnt-believe-trumps-tweet-about-him_us_5aaa6dc9e4b0600b8300bf9a
https://www.huffingtonpost.com/entry/darrell-hammond-says-he-couldnt-believe-trumps-tweet-about-him_us_5aaa6dc9e4b0600b8300bf9a
https://www.huffingtonpost.com/entry/steve-bannon-fire-and-fury-no-denial_us_5aaabff4e4b073bd829303ed
https://www.huffingtonpost.com/entry/steve-bannon-fire-and-fury-no-denial_us_5aaabff4e4b073bd829303ed
https://www.huffingtonpost.com/entry/no-the-queen-isnt-being-shady-to-meghan-markle-and-prince-harry_us_5aa980bbe4b0600b82ffa986
https://beap.gemini.yahoo.com/mbclk?bv=1.0.0&es=0LPG_g8GIS_00fnbp1JgfnyBNNcylbbY_wCRZcNNCxq4WG_XMb1YI1RdnLDRkoYVV1DVln3J2M.AreSM4KeZSR9QU.qllwaMfOSejDVm9bXtsv0ehGOc.bo2n2HNZaRefBWvXRDItC.3ei9_jS8azTjPNWJqBU1QT3f6zsut059xSCGh4n1AgbkQMdUIWerwbAx5Yk.A9MOoSXLBVE_wOprohGQY6dBHNf5sVqT9kQ0_wYAAaIkmWffnZTW94nvEQdEjvE6KUXx7d_e0YAwnFdXcCDP85LQCpEqDib1DElf9y_CEbE4CO4kbiyw6I1vQOQAvjk1YFcLAIVMNTKxPL2uV77JobndwszzYQhfxEJY_BbwSWrl9h58bafv4pmnqR5r2NeolfviMrRr5thyRGXrISNyuGbgn6EF6SvlrX1UwDvN6Kyl_EtFEK9Za7Azs8eJNhJyF1h783zq1Lx1LJ.yyScSE1M7F0kTY.rhTuGmQkcWwhT6B4z1hS_6bKD7.IOleSdvEWVeUxWM3FJh3TieYc0cOVQZGoye6AYIQndldiCzO6CLTS6t6hweIBqb3kdZK9MIVB5fKmCw.zP2yhD41XVV1S5oOIa057FOI.belT5a0J3wOa4kunxKU0fuXaktycGRx0Z0AIFJPhmMsm_RE7Cu7lX0GufDFNmYq9HwmmOQYZU8RwzgvXRA8u4QCSqy_TKe9m3ZKxMoYvYJUYCkNlYq3mVRJOm7qoY6X.azYNVrZWQpcZ8xWp4V.YlBCzi8-%26lp=
https://www.huffingtonpost.com/entry/8-signs-a-marriage-wont-last-according-to-wedding-coordinators_us_5aa952b9e4b0f4aaa112e796
https://www.huffingtonpost.com/entry/tempe-women-arrested-mosque-theft_us_5aaaff19e4b0337adf826764
https://www.huffingtonpost.com/

